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DETAILED ACTION 

Response to Amendment 

1. The response received on 11/27/2007 has been entered. Claims 1-37 and 39-53 are now 
pending in this application. 



Response to Arguments 

2. Applicant's arguments filed 11/27/2007 have been fully considered but they are not 
persuasive. 

Applicant argues, that the sited references fail to disclose or suggest sending a performance 
probe to the network device identified by the identifier to collect network performance statistics (see 
Applicant's Remark, Page 16, ^|2). 

Examiner respectfully disagrees with that argument. Goringe disclosed OSPF discovery, a 
router that utilizes a routing protocol, the router being identified by a unique identifier of routing 
protocols utilized, including a link utilized as a routing protocol identifier and routers and associated 
router interface addresses are identified during the discovery phases for performing data collection 
via collection agents. Since the discovery is broadcasting, routing information across the network 
using a routing protocols, the discovery process implies routers sending/ acknowledging routing 
information along with their unique identifiers to indirectly indicate monitoring capability (see 
Goringe Column 3, Line 49 through Column 4, Lines 17; Column 5, Lines 21-36 and Column 6, 
Lines 4-25). On the other hand, Beigi disclosed sending a performance probe to a network device to 
collect network performance statistics (see Beigi, Abstract, Fig. 2 # 217, Fig. 4 # 405 ->409, Fig. 8, 
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# 805^809, Column 2, Lines 33-58, Column 4, Lines 1-22, Column 10, Lines 10-17 and Column 
11, Lines 4-8). 

The Applicant further argues that Goringe failed to maintain a second data structure that 
store performance community information that identifies one or more network devices that are 
capable of responding to performance probes, and that Goringe failed to teach a routing 
communication manager that receives a routing communication that identifies at least one route (see 
Applicant's, remark, Page 15, tt 2 " 3 )- 

Examiner disagrees. Goringe disclosed link-state database, storing link-state information 
including list of routers discovered during the discovery process (Column 6, Lines 4-35) and as 
recited above, Goringe disclosed OSPF discovery, a router that utilizes a routing protocol, the router 
being identified by a unique identifier of routing protocols utilized, including a link utilized as a 
routing protocol identifier and routers and associated router interface addresses are identified during 
the discovery phases for performing data collection via collection agents utilizing SNMP and MIBs. 
Since the discovery is broadcasting, routing information across the network using a routing 
protocols, the discovery process implies routers sending/ acknowledging routing information along 
with their unique identifiers to indirectly indicate monitoring capability (see Goringe Column 3, Line 
49 through Column 4, Lines 17; Column 5, Lines 21-36 and Column 6, Lines 4-25). 

Note : If further prosecution on the merits of the instant application is pursued, Applicant is 
strongly encouraged to further incorporate into the independent claims additional functional 
limitations (if any) from the specification of this instant application; any potential amendment 
should be in parallel with all independent claims to clearly overcome the applied prior art of record 
and perhaps advance prosecution. 
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Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall he entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed in 
the United States before the invention by the applicant for patent or (2) a patent granted on an application for patent 
by another filed in the Ignited States before the invention In the applicant tor patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United States and was 
published under Article 21(2) of such treaty in the English language. 

4. Claims 17-19, 33 and 34 are rejected under 35 U.S.C. 102(e) as being anticipated by Goringe 
et al (U.S. Patent Number 7,069,343) hereinafter referred to as Goringe. 

As per claim 17: A network device (Fig. 3) comprising: a first data structure to store routing 
information that describes a topology of a network; (first MIB storing therein discovered network 
topology, see Column 5, Line 9 through Column 6, Line 51 and Column 13, Lines 1-10) a second 
data structure to store performance community information that identifies one or more network 
devices that are capable of responding to performance probes used to monitor the network 
(Column 6, Lines 4-35, link-state database, storing link-state information including list of routers 
discovered during the discovery process and Goringe further disclosed (in Column 13, Lines 3-10, 
Figs. 18-21 and Column 9, Line 64 through Column 10, Line 60), a table (data structure) constructed 
based on the communication devices determined to support performance monitoring including 
therein routing information of all discovered communication devices using the routing protocols 
and see Beigi, Abstract, Fig. 2 # 217, Fig. 4 # 405 -*409, Fig. 8, # 805^809, Column 2, Lines 33- 
58, Column 4, Lines 1-22, Column 10, Lines 10-17 and Column 11, Lines 4-8) ); and a routing 
communication manager that receives a routing communication that that identifies at least one route 
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within a network and an indicator that indicates that indicates that a network device that sent the 
routing information is capable of responding to performance probes used to monitor the network, 
(agents # 308, 310 # 316 of Fig 3, Fig. 23 # 2400-2412 and Column 3, Lines 19-46, topology 
discovery using a routing information defined by a routing protocols), updates the routing 
information of the first data structure to include the route identified in the routing communication 
and updates the performance community information of the second data structure to include the 
network device that sent the routing communication as one of the network devices capable of 
responding to performance probes (Column 13, lines 3-10, Figs. 18-21 and Column 9, Line 64 
through Column 10, Line 60, table (data structure) constructed based on the communication devices 
determined to support performance monitoring including therein routing information of all 
discovered communication devices using the routing protocols). 

As per claim 18: the routing communication manager generates an outbound routing 
communication in accordance with the routing protocol, and sends the outbound routing 
communication to the network device identified in the data structure via a routing communication 
protocol, wherein the outbound routing communication identifies the sending network device as a 
supporter of performance monitoring (Figs. & 23, Column 3, Line 19 through Column 4, Lines 17, 
Network monitorable devices discovered/identified via a discovery agent or manager). 

As per claim 19: wherein the outbound routing communication includes an identifier 
associated with the sending network device and an indicator that indicates the sending network 
device is capable of supporting performance monitoring (Column 3, Lines 19-46 and Column 5, 
Lines 9-64). 
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As per claim 33: wherein the network performance statistics include at least one of network 
delay, network jitter, network throughput, network availability and network packet loss (Column 1, 
Line 46 through Column 2, Line 45, Goringe addressed plurality of network performance 
monitoring applications including Open View ™, Netview ™ and other applications which actually 
are mainly used to collect performance statistics to determine multiple network related problems 
over a monitored communication network). 

As per claim 34: Goringe disclosed that the routing protocol comprises one of Border 
Gateway Protocol (BGP), Open Shortest Path First (OSPF), Intermediate System - Intermediate 
System (ISIS), and Routing Information Protocol (RIP) (See Column 14, Lines 41-46). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may no) he obtained though the invention is not identically disclosed of described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary- 
skill in the art to which said subject matter pertains. Patentability shall not be negatived b\ the manner in which the 

6. Claims 1-16, 20-32, 35-37 and 39-52 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Goringe et al (U.S. Patent Number 7,069,343) in view of Beigi et al (U.S. Patent 
Number 6,363,056) hereinafter referred to as Beigi. 

As per claims 1 and 46: Goringe disclosed a method and a computer readable storage 
medium storing therein computer executable instructions comprising: receiving a routing 
communication in accordance with a routing protocol (Abstract, Fig. 23 # 2400-2412 and Column 
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3, Lines 19-46, topology discovery using a routing information defined by a routing protocols), 
wherein the routing communication includes an identifier associated with the network device and an 
indicator that indicates the network device that sent the routing communication is capable of 
responding to performance probes used to monitor performance of a network (Column 3, Line 49 
through Column 4, Lines 17; Column 5, Lines 21-36 and Column 6, Lines 4-25, during a OSPF 
discovery, a router that utilizes a routing protocol, the router identified by a unique identifier of 
routing protocols utilized, including a link utilized as a routing protocol identifier and routers and 
associated router interface addresses are identified during the discovery phases for performing data 
collection via collection agents. Since the discovery is broadcasting, routing information across the 
network using a routing protocols, the discovery process implies routers sending/ acknowledging 
routing information along with their unique identifiers to indirectly indicate monitoring capability. 
Further, Goringe disclosed identifying list of routers discovered via the discovery process using the 
routing protocol see Column 12, Lines 54-67); and sending a performance probe to the network 
device to collect network performance statistics (Column 5, Lines 9-64, characteristics of network 
devices selected information is collected via data collection agents/probes deployed on the 
monitorable network devices). 

Goringe substantially disclosed the invention as claimed. I lowever, Goringe failed to 
explicitly describe the function of sending a performance probe to a network device to collect 
network performance statistics. However, as evidenced by the teachings of Beigi, sending a 
performance probe to a network device to collect network performance statistics was known in the 
art at the time the invention was made (see Beigi, Abstract, Fig. 2 # 217, Fig. 4 # 405 -^409, Fig. 8, 
# 805^809, Column 2, Lines 33-58, Column 4, Lines 1-22, Column 10, Lines 10-17 and Column 
11, Lines 4-8). Thus, it is respectfully submitted that it would have been obvious to one of ordinary 
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skill in the art at the time the invention was made to take the teachings of Beigi related to generating 
and sending probes to a network communication device to collect network performance statistics 
and have modified the teachings of Goringe in order to allow "proactively monitor the delays 
between two access points belonging to a customer to verify if the delays exceed the desired 
bounds", by performing "a continuous monitoring of network performance" to "determine the level 
of service provided and/or to determine if there are any problems between two network access 
points" (Beigi, Column 2, Lines 9-17). 

As per claim 2: Goringe further disclosed that the receiving a routing communication 
includes receiving a plurality of routing communications that each identify respective network 
devices that are capable of responding to performance probes and further comprising dynamically 
generating data to identify the network devices that are capable of responding to performance 
probes in response to the routing communications (Column 3, Lines 19-46, Column 5, Lines 9-64 
and Column 11, Line 39 through Column 12, Line 10). 

As per claim 3: Goringe disclosed that the routing communication includes routing 
information describing a topology of the network (Column 7, Lines 26-37, routing topology). 

As per claims 4 and 47: Goringe disclosed generating an outbound routing communication 
in accordance with the routing protocol; and sending the outbound routing communication to the 
network device associated with the identifier via the routing protocol, wherein the outbound routing 
communication identifies at least the sending network device as a supporter of performance 
monitoring (Column 3, Line 19 through Column 4, Lines 17). 

As per claim 6: Goringe disclosed that sending the performance probe comprises sending a 
plurality of performance probes (Column 3, Lines 42-66). 
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As per claim 7: Goringe disclosed that each of the performance probes is addressed to a 
common destination network device (Column 3, Lines 42-66 and Column 12, Lines 4-10). 

As per claims 5 and 48: generating the performance probe to include a timestamp that 
indicates a time at which the probe was sent (Beigi, Column 7, Lines 22-27 and Column 8, Lines 30- 
35, & Lines 50-56). 

As per claim 8: The already combined teachings of Goringe and Beigi disclosed that each of 
the performance probes is associated with the same quality of service level (Beigi, Column 2, Lines 
14-58). 

As per claim 9: The already combined teachings of Goringe and Beigi disclosed that sending 
the plurality of performance probes comprises sending the plurality of performance probes at a 
periodic rate over an interval of time (Beigi, Column 6, Lines 9-13 and Column 10, Lines 56-63). 

As per claim 10: sending a first performance probe having a first quality of service level to 
the network device; and sending a second performance probe having a second quality of service 
level to the network device (Beigi, Column 2, Lines 14-58 and Column 6, Lines 1-67). 

As per claims 11 and 49: The already combined teachings of Goringe and Beigi disclosed 
receiving a response to the performance probe from the network device; adding timestamp to the 
response to indicate the time of reception of the response; and storing information contained in the 
response (Beigi, Column 7, Lines 26-35 and Column 8, Lines 30-56). 

As per claims 12 and 50: The already combined teachings of Goringe and Beigi disclosed 
forwarding the stored information to a centralized computing device for computing comprehensive 
network performance statistics (Beigi, Column 4, Lines 1-22, Column 10, Lines 10-17 and Column 
11, Lines 4-8). 



Application/ Control Number: 10/660,303 Page 10 

Art Unit: 2144 

As per claim 13: The already combined teachings of Goringe and Beigi disclosed that 
computing the network performance statistics from the information contained in the response; and 
forwarding the network performance statistic to a centralized device for computing comprehensive 
network performance statistics (Beigi, Column 2, lines 33-58, Column 4, Lines 1-22, Column 10, 
Lines 10-17 and Column 11, Lines 4-8). 

As per claims 14 and 51: The already combined teachings of Goringe and Beigi disclosed 
receiving an inbound performance probe from the network device; and sending a response to the 
inbound performance probe to the network device, wherein the response to the performance probe 
includes the received performance probe and a timestamp indicating the time of reception of the 
inbound performance probe (Beigi, Column 7, Line 22 through Column 8, Line 56 and Column 9, 
Line 32 through Column 10, Line 15). 

As per claim 21: The already combined teachings of Goringe and Beigi disclosed the 
performance monitoring manager generates a performance probe that includes a timestamp and 
sends the performance probe to the network device identified in the data structure to collect the 
network performance statistics (Beigi, Column 4, Lines 1-14, Column 6, Lines 39-63, Column 8, 
Lines 30-56, Column 10, Lines 10-17 and Column 11, Lines 4-8). 

As per claim 22: The already combined teachings of Goringe and Beigi disclosed the 
performance monitoring manager sends each of performance probe to a same destination network 
device (Beigi Column 7, Lines 22-35 and Column 8, Lines 30-56). 

As per claim 23: The already combined teachings of Goringe and Beigi disclosed each 
performance probe being associated with the same quality of service level (Beigi, Column 2, Lines 
14-58). 
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As per claim 24: wherein the performance monitoring manager sends each performance probe at a 
periodic rate over an interval of time (Beigi, Column 6, Lines 9-13 and Column 10, Lines 56-63). 

As per claim 25: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring manager sends a first performance probe associated with a first quality of 
service level to the network device identified in the data structure and a second performance probe 
associated with a second quality of service level to the network device (Beigi, Column 2, Lines 14-58 
and Column 6, Lines 1-67). 

As per claim 26: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring manager receives a response to each of the performance probes, adds a 
timestamp to each of the responses to indicate the time of reception of the responses, and stores 
information contained in the responses (Beigi, Column 7, Lines 26-35 and Column 8, Lines 30-56). 

As per claim 27: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring manager forwards the stored information to a centralized computing 
device for computing comprehensive network performance statistics (Beigi, Column 2, Lines 33-58, 
Column 4, Lines 1-22, Column 10, Lines 10-17 and Column 11, Lines 4-8). 

As per claim 28: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring manager computes the network performance statistics from the 
information contained in the response and forwards the network performance statistics to a 
centralized device for computing comprehensive network performance statistics (Beigi, Column 2, 
Lines 33-58, Column 4, Lines 1-22, Column 10, Lines 10-17 and Column 11, Lines 4-8). 

As per claim 29: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring manager receives an inbound performance probe from the network device 
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identified in the data structure and sends a response to the inbound performance probe, wherein the 
response includes the received performance probe and a timestamp indicating the time of reception 
of the inbound performance probe (Goringe, Column 7, Line 22 through Column 8, Line 56 and 
Column 9, Line 32 through Column 10, Line 15 and Beigi, Column 7, Lines 26-35 and Column 8, 
Lines 30-56)). 

As per claim 32: The already combined teachings of Goringe and Beigi disclosed that a 
dedicated service card that implements the performance monitoring manager (Beigi, Fig. 9 # 
907^911^913). 

As per claim 15: Goringe disclosed that the network performance statistics includes at least 
one of network delay, network jitter, network throughput, network availability and network packet 
loss (Column 1, Line 46 through Column 2, Line 45, Goringe addressed plurality of network 
performance monitoring applications including Open View ™, Netview ™ and other applications 
which actually are mainly used to collect performance statistics to determine multiple network 
related problems over a monitored communication network). 

As per claim 16: Goringe disclosed that the routing protocol comprises one of Border 
Gateway Protocol (BGP), Open Shortest Path First (OSPF), Intermediate System - Intermediate 
System (ISIS), and Routing Information Protocol (RIP) (See Column 14, Lines 41-46). 

As per claim 20: Goringe substantially disclosed the invention as claimed. However, 
Goringe failed to explicitly describe the function of sending a performance probe to a network 
device to collect network performance statistics at the discovered network device. However, as 
evidenced by the teachings of Beigi, sending a performance probe to a network device to collect 
network performance statistics was known in the art at the time the invention was made (see Beigi, 
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Abstract, Fig. 2 # 217, Fig. 4 # 405 ^409, Fig. 8, # 805^809, Column 2, Lines 33-58, Column 4, 
Lines 1-22, Column 10, Lines 10-17 and Column 11, Lines 4-8). Thus, it is respectfully submitted 
that it would have been obvious to one of ordinary skill in the art at the time the invention was 
made to take the teachings of Beigi related to generating and sending probes to a network 
communication device to collect network performance statistics and have modified the teachings of 
Goringe in order to allow "proactively monitor the delays between two access points belonging to a 
customer to verify if the delays exceed the desired bounds", by performing "a continuous 
monitoring of network performance" to "determine the level of service provided and/or to 
determine if there are any problems between two network access points" (Beigi, Column 2, Lines 9- 
17. 

As per claim 30: The already combined teachings of Goringe and Beigi disclosed a processor 
and wherein at least one of the routing communication manager and the performance monitoring 
manager comprises a software process executing on the processor (Goringe Fig. 3 and Column 5, 
Lines 44-64). 

As per claim 31: The already combined teachings of Goringe and Beigi disclosed that at least 
one of the routing communication manager and the performance monitoring manager are executed 
in hardware (Goringe, Figs 3-7, a routing agent according to plurality of routing protocols being 
executed on a communication device). 

As per claim 35: Goringe disclosed a system comprising: at least one network device that 
receives routing communications in accordance with a routing protocol, wherein at least a portion of 
the routing communications include identifier associated with network devices that sent the routing 
communications and indicators that indicate that the network device associated with the indicators 
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are capable of responding to performance probes used to monitor performance of a network, 
wherein the network device sends performance probes to the network devices associated with the 
identifiers to collect network performance information (Abstract, Fig. 23 # 2400-2412, Column 3, 
Line 19 through Column 4, Lines 1, an apparatus utilized for topology discovery using a routing 
information defined by a routing protocols and in Column 3, Line 49 through Column 4, Lines 17; 
Column 5, Lines 21-36 and Column 6, Lines 4-25, during a OSPF discovery, a router that utilizes a 
routing protocol, the router identified by a unique identifier of routing protocols utilized, including a 
link utilized as a routing protocol identifier and routers and associated router interface addresses are 
identified during the discovery phases for performing data collection via collection agents. Since the 
discovery is broadcasting, routing information across the network using a routing protocols, the 
discovery process implies routers sending/ acknowledging routing information along with their 
unique identifiers to indirectly indicate monitoring capability); and a statistical computing device that 
aggregates performance information from the network devices and computes collective network 
performance information for the network devices based on the aggregated performance information 
(Column 5, Lines 9-64, characteristics of network devices and selected information is collected via 
data collection agents/probes deployed on the monitorable network devices). Goringe substantially 
disclosed the invention as claimed. Goringe taught the use of MIB deployed on each of the 
discovered communication devices where performance information is collected with SNMP 
probes/ agents. Given the teachings of Goringe, and the conventional performance monitoring of a 
communication network commonly involves a centralized devices that aggregates the collected 
performance statistics collected by each probe/agent for purposes of generating the overall statistical 
performance status/fact or report of the monitored communication devices over the monitored 
network. 
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Nevertheless, Goringe was silent about sending performance probes to the network devices 
associated with the identifiers to collect network performance information and statistical computing 
device that aggregates performance information from the network devices and computes collective 
network performance information for the network devices based on the aggregated performance 
information. However, as evidenced by the teachings of Beigi, sending a performance probe to a 
network device to collect network performance statistics was known in the art at the time the 
invention was made (see Beigi, Abstract, Fig. 2 # 217, Fig. 4 # 405 ^409, Fig. 8, # 805^809, 
Column 2, Lines 33-58, Column 4, lines 1-22, Column 10, Lines 10-17 and Column 11, Lines 4-8) 
furthermore, a statistical computing device that aggregates performance information from the 
network devices and computes collective network performance information for the network devices 
based on the aggregated performance information is disclosed (see Beigi, Abstract, Column 2, Lines 
33-58, Column 3, Line 49 through Column 4, Line 22, Column 10, Lines 10-17 and Column 11, 
Lines 4-8) Column 2, Lines 33-58, Column 10, Lines 10-17 and Column 11, Lines 4-8). Thus, it is 
respectfully submitted that it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to take the teachings of Beigi related to generating and sending probes to a 
network communication device to collect network performance statistics, which correlates the 
collected performance at a centralized device and have modified the teachings of Goringe in order 
to allow "proactively monitor the delays between two access points belonging to a customer to 
verify if the delays exceed the desired bounds", by performing "a continuous monitoring of network 
performance" to "determine the level of service provided and/or to determine if there are any 
problems between two network access points" (Beigi, Column 2, Lines 9-17). 

As per claims 36 and 37: Goringe substantially disclosed the invention as claimed. However, 
Goringe was displaying the collective network performance statistics to a user in real-time. However, 
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it should be appreciated the main purpose of collecting performance information of communication 
devices over the network is to present such findings to a user/administrator. Nevertheless, even if 
Goringe did not explicitly mention the function of displaying the statistics to a user in real time, such 
a feature was commonly known in die art at the time of the invention (For example, see cited art, 
U.S. Patent Number 6269401 issued to Fletcher et al., Abstract, "...a comp///er system of a communication 
network measures and time-stamps network performance statistics and stores them in a memoiy unit within the 
computer system. The computer system also measures and time-stamps system performance statistics and system 
parameters and stores them in the memory unit within /he computer system. 'The computer system reports the network 
performance statistics and the system information to a central com fitter system at specified time intervals. The central 
computer system correlates the network performance statistics and the system information for a specified time period 
based on the lime-stamping and stores the network performance statistics and the system information in a memoiy unit 
within the computer system. The central computer system displays the correlated network performance statistics and 
system information to a user in response to the identification of a perturbation in the communication network, where 
the correlated network performance statistics and system information are displayed for a time interval contemporaneous 
with the perturbation, so that the user can integrally analype the information." furthermore, see Fletcher, 
Column 3, Lines 2-63). Thus, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to take the teachings of Fletcher and have modified the teachings of 
Goringe "enables the network manager to integrally view corresponding network performance 
statistics and system information for a selected time interval, or for the time interval corresponding 
to the identification of a perturbation in the communication network" (see Fletcher, Column 25, 
Lines 17-21). 
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As per claim 39: wherein each of the network devices exchange the routing communication 
via one of Border Gateway Protocol (BGP), Open Shortest Path First (OSPF), and Intermediate 
System - Intermediate System (ISIS) (See Goringe, Column 14, Lines 41-46). 

As per claim 40: The already combined teachings of Goringe and Beigi disclosed that each 
of the network devices collect performance information by sending performance probes to at least a 
portion of the set of network devices, receiving responses to the performance probes, and adding 
timestamps to the responses to indicate the time of reception of the responses (Beigi, Column 7, 
Lines 26-35 and Column 8, Lines 30-56). 

As per claim 41: Goringe disclosed a network device (Fig. 3 # 300) comprising: a routing 
communication manager that receives routing communications in accordance with a routing 
protocol, wherein at least a portion of routing communications include identifiers associated with 
the network devices that sent the routing communications and indicators that indicate the network 
device associated with the indicators are capable of responding to performance probes used to 
monitor performance of a network (agents # 308, 310 # 316 of Fig. 3, Fig. 23 # 2400-2412 and 
Column 3, Lines 19-46, Discovery agents performing topology discovery using a routing 
information defined by plurality of routing protocols and in Column 3, Line 49 through Column 4, 
Lines 17; Column 5, Lines 21-36 and Column 6, Lines 4-25, during a OSPF discovery, a router that 
utilizes a routing protocol, the router identified by a unique identifier of routing protocols utilized, 
including a link utilized as a routing protocol identifier and routers and associated router interface 
addresses are identified during the discovery phases for performing data collection via collection 
agents. Since the discovery is broadcasting, routing information across the network using a routing 
protocols, the discovery process implies routers sending/ acknowledging routing information along 



Application/ Control Number: 10/660,303 Page 18 

Art Unit: 2144 

with their unique identifiers to indirectly indicate monitoring capability); and a performance 
monitoring service card that manages performance sessions with the network devices o (Column 3, 
Line 19 through Column 4, Line 17 and Column 5, Line 9 through Column 6, Line 31, performance 
monitoring using SNMP sessions in accordance with device discovery utilizing a routing protocols 
and performance collecting using probes/agents over the discovered devices over the network). 

However, Goringe failed to expHcidy describe the function of sending a performance probe 
to a network device to collect network performance statistics. However, as evidenced by the 
teachings of Beigi, sending a performance probe to a network device to collect network 
performance statistics was known in the art at the time the invention was made (see Beigi, Abstract, 
Fig. 2 # 217, Fig. 4 # 405 ->409, Fig. 8, # 805^809, Column 2, Lines 33-58, Column 4, Lines 1-22, 
Column 10, Lines 10-17 and Column 11, Lines 4-8). Thus, it is respectfully submitted that it would 
have been obvious to one of ordinary skill in the art at the time the invention was made to take the 
teachings of Beigi related to generating and sending probes to a network communication device to 
collect network performance statistics and have modified the teachings of Goringe in order to allow 
"proactively monitor the delays between two access points belonging to a customer to verify if the 
delays exceed the desired bounds", by performing "a continuous monitoring of network 
performance" to "determine the level of service provided and/or to determine if there are any 
problems between two network access points" (Beigi, Column 2, Lines 9-17). 

As per claim 42: Goringe substantially disclosed the invention as recite4d in claim 41 above. 
However, Goringe was silent about "sending the performance probes to the network devices of the 
community to collect network performance statistics, wherein each of the performance probes 
include a timestamp indicating a time at which the respective one of the performance probes was 
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sent". However, as evidenced by the teachings of Beigi, sending the performance probes to the 
network devices of the community to collect network performance statistics, wherein each of the 
performance probes include a timestamp indicating a time at which the respective one of the 
performance probes was sent was known in the art at the time the invention was made (see Beigi, 
Abstract, Fig. 2 # 217, Fig. 4 # 405 ^409, Fig. 8, # 805^809, Column 2, Lines 33-58, Column 4, 
Lines 1-22, Column 10, Lines 10-17 and Column 11, Lines 4-8). Thus, it is respectfully submitted 
that it would have been obvious to one of ordinary skill in the art at the time the invention was 
made to take the teachings of Beigi related to generating and sending probes to a network 
communication device to collect network performance statistics and have modified the teachings of 
Goringe in order to allow "proactively monitor the delays between two access points belonging to a 
customer to verify if the delays exceed the desired bounds", by performing "a continuous 
monitoring of network performance" to "determine the level of service provided and/or to 
determine if there are any problems between two network access points" (Beigi, Column 2, Lines 9- 
17. 

As per claim 43: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring service card receives a response to the performance probe from the 
network device, adds a timestamp to the response to indicate the time of reception of the response, 
and stores information contained in the response (Beigi, Column 2, Lines 33-58, Column 4, Lines 1- 
22, Column 7, Lines 26-35 and Column 8, Lines 30-56, Column 10, Lines 10-17 and Column 11, 
Lines 4-8). 

As per claim 44: The already combined teachings of Goringe and Beigi disclosed that the 
performance monitoring service card receives an inbound performance probe from the network 
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device and sends a response to the inbound performance probe, wherein the response to the 
performance probe includes the received performance probe and a timestamp indicating the time of 
reception of the inbound performance probe (Goringe, Column 3, Line 19 through Column 4, Lines 
17 and Beigi, Column 7, Lines 26-35 and Column 8, Lines 30-56). 

As per claim 45: wherein the routing protocol comprises one of Border Gateway Protocol 
(BGP), Open Shortest Path First (OSPF), and Intermediate System - Intermediate System (ISIS) 
(See Goringe, Column 14, Lines 41-46). 

As per claim 52, Goringe disclosed, wherein receiving a routing communication comprises 
receiving a routing communication in. accordance with a routing protocol that includes a uniquely 
defined, routing protocol attribute that indicates the network device that sent the routing 
communication is capable of responding to performance probes (Column 3, Line 49 through 
Column 4, Lines 17; Column 5, Lines 21-36 and Column 6, Lines 4-25, during a OSPF discovery, a 
router that utilizes a routing protocol, the router identified by a unique identifier of routing 
protocols utilized, including a link utilized as a routing protocol identifier and routers and associated 
router interface addresses are identified during the discovery phases for performing data collection 
via collection agents. Since the discovery is broadcasting, routing information across the network 
using a routing protocols, the discovery process implies routers sending/ acknowledging routing 
information along with their unique identifiers to indirectly indicate their monitoring capability). 

7. Claim 53 is rejected under 35 U.S.C. 103(a) as being unpatentable over the already 
combined teachings of Goringe and Beigi as applied in claim 1 above and further in view of Martin 
(U.S. Patent Number 6,744,739). 
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As per claim 53, Goringe disclosed, receiving a routing communication comprises receiving 
a routing communication in accordance with a routing protocol that includes a uniquely defined 
BGP community attribute that indicates the network device that sent the routing communication is 
capable of responding to performance probes (This claim is rejected with the same rationale claim 
52 is rejected above. Furthermore, Goringe suggested that multiple routing protocols could be 
utilized (see Goringe, Column 12, Line 54 through Column 13, Line 10). However, Goringe was 
silent about BGP community attributes. However, in these arts, Martin taught the use of a BGP in a 
discovery of network topology of network elements over a communication network (see Martin, 
Column 6, Lines 1-67). Thus, it is respectfully submitted that it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to take the teachings of Martin related to 
BGP and have modified the already combined teachings of Goringe and Beigi, facilitating the 
determination of network topology in order to determine the effects of routing protocols on a 
network topology (Martin, Column 3, Lines 8-15 and Column 6, Lines 1-21). 

Conclusion 

8. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS 
from the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the 
mailing date of this final action and the advisory action is not mailed until after the end of the 
THREE-MONTH shortened statutory period, then the shortened statutory period will expire on 
the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 



Application/ Control Number: 10/660,303 Page 22 

Art Unit: 2144 

calculated from the mailing date of the advisory action. In no event, however, will the statutory 
period for reply expire later than SIX MONTHS from the mailing date of this final action. 
9. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Yemane Mesfin whose telephone number is (571) 272-3927. The examiner 
can normally be reached on 9:00 AM - 6:00 PM Mon - Fri. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
William C. Vaughn can be reached on (571) 272-3922. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Y. M./ 

Examiner, Art Unit 2144 
/William C.Vaughn, Jr./ 
Supervisory Patent Examiner, Art Unit 2144 
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